DIRECTOR DISQUALIFICATION: WHAT YOU NEED TO KNOW:
Following a noticeable rise in liquidations over the past couple of years one of the inevitable consequences we have seen is action being taken against former directors of insolvent companies.  This can take the form of either direct action by a liquidator such as misfeasance proceedings or wrongful trading proceedings, or action by the Secretary of State following receipt of an adverse report by the liquidator of the company on the conduct of the director prior to the company going into liquidation.  

Action by the Secretary of State usually takes the form of disqualification proceedings aimed at preventing a former director (who is alleged to have acted in a manner in contravention of his fiduciary duties to the company or its creditors) from being able to act as a director of a limited company in the future.  This is commonly known as Directors Disqualification Proceedings and below are just a few of the Frequently Asked Questions about Directors Disqualification Proceedings.  

Q:   How do I get to be disqualified from being a director?

A: Both the civil and criminal courts have powers to disqualify directors if they consider a person is unfit to be involved in the management of a company.  You are automatically disqualified from being a director of a company if you are declared bankrupt.  

Q:  If I am disqualified can I carry on other activities for the company?
A:  No.  It is not as simple as that.  A Disqualification Order does not simply prohibit you from being a director of a company, it also prohibits you from being involved in the management, promotion or formation of a company.  What that amounts to is a grey area but in R v Campbell it was held to include works such as a management consultant.  

Q:  Is that not a bit harsh?
A:  Yes.  The legislation is designed to protect all concerned from a delinquent director and it is deliberately designed to be tough.  These consequences are simply those which directly arise from the legislation and do not take into account implications for professionals such as accountants or lawyers.

Q:  I am an accountant.  How could the legislation affect me?
A:  Many finance directors of companies are also trained accountants.  Many accountancy firms also act as the company secretary for their clients.  There are precedents for accountancy institutes to take the view that disqualification is an indication of professional misconduct which justifies striking off.  An accountant could therefore not only lose his job but also his professional qualification resulting serious damage to his reputation and earning capacity.  

Q:  What happens if I breach a Disqualification Order? 

A:  You will get prosecuted.  One of the leading cases set by the Court of Appeal in a case called R v Attenbury where a former director (not facing allegations of dishonesty) was sentenced to 6 months immediate imprisonment.  The Crown Court also has powers to confiscate Defendant’s property if the offence is deemed to justify this.  

Q:  Can I get somebody else to run my company for me?
A:  In short, no.  If you get someone else (for example your wife) to front your directorship while you are disqualified but you still maintain control of the company behind the scenes then both of you risk not merely being prosecuted but also being made personally liable for all the company’s debts under Section 15 Company Director Disqualification Act 1986.  

Q:  What has caused the DTI to pursue me in the first place?
A:  When a company goes into liquidation, the liquidator has to file a Report commenting on the conduct of the directors and explaining the reasons for the insolvency of the company.

Q: What is most common reason for disqualification? 

A:  The most common reason for an application for disqualification without any doubt has to be causing the company to trade whilst insolvent and without any reasonable prospects of being able to meet the creditors claim.  To do this, the DTI need to show both that director knew the company was insolvent and that the director knew there was no reasonable prospects of meeting the creditors claim.  

The second most common reason for directors disqualification is failing to pay the tax man (usually) in order to finance the continued trading of the company.  

Q:  I have a defence to the allegations made against me.
A:  Where allegations are not that the director breached to his duty of care or acted negligently, the director ought probably be relieved of liability where he acted honestly and reasonably.  Reliance on an accountant that the company’s statutory obligations were complied with may amount to a defence.  Other matters that the Court will have regard to be whether the director has sought professional advice promptly.

Q:  And if do not have a defence, what do I do then?
A:  Even where the case is obviously hopeless, all is not lost and there is plenty that we can do on your behalf to limit the consequences of the disqualification upon you.  For example, we can in some situations negotiate with the DTI’s lawyers on your behalf in order to agree a statement of fact and agree the appropriate penalty.  Alternatively, we can also negotiate the appropriate penalty against you (which is usually lower than tariff sought by the DTI’s lawyers) and agree a disqualification undertaking rather than submitting to an order of the Court.

Q:  What happens after I am disqualified?
A:  Well clearly disqualification prohibits you from being involved in the formation promotion or management of a limited company.  Importantly however if asked, the Court can give permission to a Defendant to remain as a director of a company providing he can assure the Court that there are adequate safeguards in place.  You will recall that we said there was a considerable amount of uncertainty over what is and what is not defined as “involved in the management of a company”.  Given the uncertainty it is a prudent precaution for an application for permission to be made for any Defendant who is likely to hold a senior or decision making role in a company.  

Q:  What can I do to avoid a threat of directors disqualification?
A:  The most important thing to remember is to take all of the responsibilities of a director seriously.  If in doubt consult a professional for independent advice on the problem and be aware that things can go wrong.  If and when things do go wrong remember that there is much that can be done to assist a director in difficulty, so all is not lost.

